THI'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON
The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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DECI SI ON ON APPEAL
This is an appeal fromthe final rejection of clains 1, 4-
12, 22-26, 28 and 30. ddains 13-20, 27 and 31, the only other
clains remaining in the application, have been indicated as being

al l owabl e subject to the requirenent that they be rewitten to

Y Application for patent filed August 22, 1994. According
to appellants, this application is a continuation-in-part of
Application 08/ 063,463, filed May 18, 1993.
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include all the subject matter of the clains fromwhich they
depend. W reverse.

The appel lants’ invention pertains to (1) an integrated
utility distribution and panel system for open office plans and
(2) a panel systemfor open office plans. |ndependent clainms 1
and 28 are further illustrative of the appeal ed subject matter
and read as foll ows:

1. An integrated utility distribution and panel systemfor
open office plans and the |ike, conprising:

a prefabricated floor construction adapted to be abuttingly
supported on a building floor, and including a hollow interior
portion thereof defining at | east one raceway to route utilities
t heret hrough, and a floor surface shaped to support at |east one
wor kst ati on t hereon;

at least two utility posts for distributing utilities from
said floor construction to the workstation, and each including a
foot shaped to be nounted on said floor construction to rigidly
support said utility posts in a generally upstanding orientation;
said utility posts each include a fixed panel support channel
extending |longitudinally along a substantial portion of the sane,
and a utility channel which communicates with the raceway in said
fl oor construction for dispensing utilities to the workstation;
and

at | east one non-structural panel extending between and
supported by said utility posts; said panel having a |ightweight
non-structural construction, with connectors positioned adjacent
opposite ends thereof which are slidably received directly in and
mate with the panel support channels in said utility posts to



Appeal No. 97-4240
Appl i cation 08/ 294, 074

renmovably support said panel on said utility posts, and permt
said panel to be shifted vertically thereal ong between vari ous

el evati ons; said panel connectors being laterally novable to
permt said panel to be manually nmounted in and renoved fromthe
fi xed panel support channels of said utility posts w thout tools.

28. A panel systemfor open office plans and the |ike,
conpri si ng:

at least two posts, each including a foot shaped to be
nmount ed on an associ ated building floor surface to rigidly
support said posts in a generally upstanding orientation; said
utility posts each include at |east one fixed panel support
channel which extends longitudinally along a substantial portion
of the same; and

at | east one non-structural panel extending between and
supported by said posts; said panel having a |ightweight non-
structural construction, with connectors positioned adjacent
opposite ends thereof which mate with the panel support channels
in said utility posts to renovably support said panel on said
utility posts; said panel connectors being slidably received in
t he panel support channels of said posts, such that said panel
can be shifted vertically between various el evations, and being
|aterally novable to permt said panel to be manually nmounted in
the renmoved fromthe fixed panel support channels of said posts
wi t hout t ool s.

The references relied on by the exam ner are:

Pol hamus 3,377,756 Apr. 16, 1968
St ephens 4,296, 574 Cct. 27, 1981
Wi ssenbach et al. (Wi ssenbach) 4,863, 223 Sep. 5, 1989
Kurrasch 5, 009, 043 Apr. 23, 1991
Qinlan, Jr., et al. (Quinlan) 5, 150, 554 Sep. 29, 1992

The clains on appeal stand rejected in the foll ow ng manner:
(1) daim28 under 35 U . S.C. 8 102(b) as being anticipated

by either Pol hanmus or Qui nl an;
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(2) Adaim30 under 35 U.S.C. 8 103 as bei ng unpatentabl e
over either Pol hanus or Quinlan in view of Kurrasch;

(3) Aainms 1 and 28 under 35 U. S.C. 8 103 as being
unpat ent abl e over either Pol hamus or Quinlan in view of either
St ephens or Wi ssenbach; and

(4) dainms 4-12, 22-26 and 30 under 35 U.S.C. §8 103 as being
unpat ent abl e over either Pol hamus or Quinlan in view of Kurrasch
and either Stephens or Wi ssenbach.

Each of the above noted rejections is bottonmed on the
exam ner’s view that both Pol hanus and Qui nl an teach a non-
structural panel having connectors that (1) are slidably received
i n support channels in the posts and (2) allow said panel to be
“laterally novable to permit said panel to be manually nounted in

and renoved fromthe fixed panel support channels”? of at |east

two posts without the use of tools as expressly required by

2By reciting that the connectors are “laterally novable,”
it is readily apparent froma perusal of page 25 of the
specification that the appellants are referring to the novenent
of the connectors 204 along the horizontal extent of a panel due
to strips 228 bei ng conpressed and expanded as the panel is
installed in the channels of two spaced-apart, vertically-
oriented posts.
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i ndependent clains 1 and 28. Even if we were to agree with the
exam ner’s first contention, we cannot agree with the second
contenti on.

Wth specific regard to Pol hanus the exam ner states that:

Pol hamus shows panel 18 within [a] channel of

utility post 12. Conpressible connectors such as at

27, 39 or 34, are utilized to hold the panel in place.

[ Answer, page 4.]

There is, however, absolutely nothing in Pol hanus to suggest that
the nmenbers 27, 39 and 34 are “conpressi ble” connectors which
woul d all ow the panel 18 to be “laterally novable” to such an
extent so as to permt the panel to be manually nounted in and
renmoved fromthe support channels of two posts.

In the enbodi nent of Fig. 1 of Pol hanus the panel 18 is held
between a flange 36 on each of the posts 12 and a retainer nenber
27 which is slidable horizontally into and out of engagenent wth
a slot 56 in each post, wth retainer nenbers in turn being
fastened to each post by a cover 19. There is absolutely nothing

i n Pol hamus whi ch suggests that the retainer nenbers 27 are

“conpressi bl e” as the exam ner contends, nmuch | ess being
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|aterally novable so as to permt the panel to be nounted in and
removed fromthe channels in the manner clainmed. |In fact, the
retaining nmenbers 27 in conjunction with the flanges 36 on the
posts actually formthe channels.

In the enbodi nent of Fig. 3 of Pol hanus, a panel (gl ass
sheet 41) is held in a groove in a bracket 39 that extends
between a flange 36 on each post 20 and a retai ner nenber 34
(which is simlar to the retainer nenber 27 of the Fig. 1
enbodi mrent and is not disclosed as being conpressible) that is in
turn fastened to each post by a cover 46. Thus, as is the case
in the enbodiment of Fig. 1, the retainer nenbers 34 in
conjunction with flanges 36 on the posts actually formthe
channels. Al though the bracket 39 is described as being of the
“snap-in” type (see colum 2, line 61) and thus m ght possibly be
construed as being “conpressible,” there is absolutely nothing in
Pol hamus whi ch either teaches or fairly suggests that this
bracket is “laterally novable” to the extent necessary to permt
t he panel or glass sheet 41 to be manually nounted in and renoved

fromthe channels in the posts in the manner cl ai nmed.
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Wth specific regard to Quinlan the answer states that:
Quinlan, Jr. et al. shows panel 12 within [a]

channel of utility post 21. Conpressible connectors

such as at 14/16 are utilized to hold the panel in

pl ace. [Page 5.]

Figs. 4 and 5 of Quinlan show panels 12 first being inserted
into channels and thereafter secured to posts 21 by connecting or
securing elenents 16. To this end, Quinlan provides an edge rail
14 having slots 15 on each end of the panels and further provides
grooves 39 in the bottomof the channels in the posts. The
connecting elenents 16 are described as including

a pair of vertically elongate hinge plate[s] 17 joined

al ong one edge by a hinge 18 (nanely a plastic or

“l'iving” hinge), and each hinge plate 17 has a

generally L or T-shaped part 19 projecting outwardly

fromone side thereof. [Colum 3, lines 1-5.]

In order to secure an end of one of the panels in a channel in a
post, one part 19 of the connecting elenent 16 is inserted to a
slot 15 on the edge rail 14 while the other part 19 of the
connecting elenent is inserted into a groove 39 in the bottom of
the channel. Even if the examner is correct in asserting that
the living hinge-type connecting elenment 16 of Quinlan is
“conpressi ble” (at least to sonme degree), there is absolutely

nothing in Quinlan which either teaches or fairly suggests that

this connecting elenent is “laterally novable” to the extent



Appeal No. 97-4240
Appl i cation 08/ 294, 074

necessary to permt the panels 12 to be manually nounted in and
removed fromthe channels in the posts in the manner clai ned.

We have carefully reviewed the references to Kurrasch
St ephens and Wi ssenbach but find nothing therein which would
overcone the deficiencies we have noted above wth respect to
Pol hamus and Quinlan. This being the case, we wll not sustain
any of the above-noted rejections.

As a final matter, we note that on Septenber 3, 1996 the
appellants filed an anmendnent after final rejection with a
decl aration attached thereto (see Paper No. 7) and the exam ner
denied entry of the anmendnent and declaration. The appellants
petitioned the exam ner’s refusal to enter the amendnent and
decl aration. The decision on petition (Paper No. 13), while
denying the appellants’ request to have the anendnent entered,
neverthel ess granted the appellants’ petition to the extent of
havi ng t he exam ner consider the declaration. However, it is not
apparent fromthe record that the exam ner ever considered the
declaration. On the other hand, the appellants have not
menti oned the declaration in either the brief or reply brief and
therefore we presune that they did not intend to rely on this

evidence. In any event, even if the appellants had relied on the
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declaration in the brief, this evidence would not need to be

consi dered i nasnmuch as the prior art relied on by the exam ner

fails to establish a prima facie case of obviousness. See In re

Fine, 837 F.2d 1071, 1076, 5 USPQ2d 1596, 1600 (Fed. Cir. 1988).
The decision of the examner is reversed.

REVERSED

| AN A. CALVERT
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
JAMES M MEI STER | NTERFERENCES

Adm ni strative Patent Judge

CHARLES E. FRANKFORT
Adm ni strative Patent Judge
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